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(A) f@rawr amer 3r4la arzr as aar ?t
Any person aggrieved by this Order-in Appeal may file an appeal to the appropriate authority in the following
way.

Jiil_ .. _

(iii)

National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases where
one of the issues involved relates to place of supply as per Section 109(5) of CGST Act, 2017.

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as mentioned in
para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017

Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and shall be
accompanied with a fee of Rs. One Thousand for every Rs. One Lakh of Tax or Input Tax Credit involved or the
difference in Tax or Input Tax Credit involved or the amount of fine, fee or penalty determined in the order
appealed against, subject to a maximum of Rs. Twenty-Five Thousand.

(BJ

(i)

. (if)

Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant
documents either electronically or as may be notified by the Registrar, Appellate Tribunal in FORM GST API
05, on common portal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied by a copy
of the order appealed against within seven days of filing FORM GST APL-05 online.

Appeal to be filed before AppellateTribunal under Section 112/(8) of the CGSTAct, 2017 after paying
(i) Full amount of Tax, Interest,Fine,Feeand _Penalty_ arising from the impugned order, as is

admitted/accepted by the appellant, and
(ii) A sum equal to twenty five per cent.of the remaining amount of Tax in dispute, in

addition to the amount paid under Section 107(6) of CGST ct, 2017, arising from the said order, in
-.----_relation to which the appeal has_~-~~_n_fil9j: ·--- ·-·---··-··--·· ·--- -~--c-c,--~•-···-· ---··- .

The Central Goods & Service Tax ( Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has provided
that the appeal to tribunal can be made within three months from the date of communication of Order or
date on which the President or the State President, as the case may be, of the Appellate Tribunal enters
office, whichever is later.

----·--------··------------------

(C) 3a 3r4))zr q@lard at • iaif@ amus, faaa 3il ma Jaurii a
fr@, 3r4arzff faamafr a 2u ran ­
For elaborate, detailed and I g to filing of appeal to the appellate authority, the
appellant may refer to the we
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F.NO. GAPPL/ADC/GSTP/2045/2023

ORDER-IN-APPEAL

BRIEF FACTS OF THE CASE:

M/s Satyam, 7/2, 136, Bagicha Vistar, Opp-Balmanir, HimmatnagarSabarkantha
Gujarat- 383001 (hereinafter referred to. as the "appellant") has filed the appeal on

17.05.2023 against Order-in-Original No. 01/LOK/SUPDT/HMT-1/2022-23 dated 20-02­

2023 (hereinafter referred to as the "impugned order') passed by the

Superintendent, Central GST & C.Ex., Range-1, Division- Himmatnagar,

Gandhinagar Commissionerate (hereinafter referred to as the "adjudicating
authority") for Wrong availment of Input Tax Credit ('ITC') amounting to Rs.

2,75,118/-.

2. Brief facts of the case in the present appeal is that the appellant registered

under GSTIN 24ACNFS8128ElZY, are engaged in the activity of supply of Readymade Cloth
& Cosmetics Item,- Beauty Creams, Sindur. During the audit of records of the appellant
conducted for the period from July 2017 to March 2019 (FAR No. GST 106/2020-21) the
audit party raised objection that the appellant has Wrongly availment Input Tax Credit
('ITC') due to non fulfillment of conditions under Section 16(2)(c) of the CGST/SGST Acts,

2017 amounting to Rs. 2,75,118/- (i.e Rs. 1,19,388/- CGST, Rs. 1,19,388/- SGST and Rs.
36,342/- IGST). During the course of verification of the GSTR 9, GSTR 2A and GSTR 3B
returns filed by the registered person for the period from July 2017 to March 2019, it was

---..... Jbserved that the ITC Credit value found mentioned in their GSTR 3B returns is more than
ad ha'>

ps"«tfje,TC (Input Tax Credit) value found in the GSTR 2A. Further on examination of GSTR 2A

ti( t~,'1 of the registered person, it appeared that some amount of ITC availed by the
· ~~- f~re.~Jj ed person in their GSTR 3B returns was not reflected in their GSTR 2A returns. It
~i:r" ed that the supplier of goods had not actually paid the Integrated Goods and
' k- ervices Tax (IGST), Central Goods and Services Tax ('CGST') and State Goods and Service

Tax ('SGST} (collectively 'tax'} to the Government account as the amounts availed as ITC in
their GSTR 3B returns were not reflected in the GSTR 2A returns of the registered person.

Therefore, it appeared that the registered person has wrongly availed ITC in their GSTR 3B
returns as the same is not reflected in their GSTR 2A returns. Further it appeared that they

. . l.
had not reversed the wrongly availed ITC at the material time within the prescribed due
dates. It, therefore, appeared that there is a case of suppression of facts with an intent to
wrongly avail ITC. It appeared that the ITC amounting to Rs.2,75,118/- (Rs.36,342/- (IGST)
+ Rs 1,19,388/- (CGST) + Rs,1,19,388/- (SGT)) is to be disallowed and recovered from the
registered person, under the provisions of Sections 74( 1) of the GST, Act2017 read with the
provisions of Section 20 of the IGST Act. It appeared that the registered person would also
be liable to pay interest on the delayed reversal of ITC, under the provisions of Sections
50(1) of the Act read with the provisions of Section 20 of the IGST Act. It appeared that the
registered person has suppressed the facts with an intent to wrongly avail the ITC, as

stated above. Accordingly, they also appear to be liable for penal action under the
provisions of Sections 74(1) of the Act read with the provisions of Sections 122(2)(b) of the
Act and the provisions of Section 20 of the IGST Act. The 'appellant stated that they were
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not agreed with observation and hence, not liable to pay tax for the amount not shown in
GSTR-2A.

3. The appellant was further issued show Cause Notice vide F.No.VI/1(b)-17/IA/C­
VIII/AP-56/2020-21 (DIN:20210864WY00004404AC) dated 24.08.2021 and corrigendum

also has been issued vide F.No.VI/I(b)-17/IA/C-VIII/AP-56/2020-21
(DIN:20210964WY0000777FC7) dated 28.09.2021. Further, the adjudicating authority
passed the impugned order and disallow the wrongly availed Input Tax Credit of

Rs.2,75,118/- (Rs.36,342/- (IGST) + Rs 1,19,388/- (CGST) + Rs,1,19,388/- (SGST) under
the provisions of Section 74(1) of the Act read with Section 74(1) of Gujarat GST Act, 2017
and Section 20 of IGST Act, 2017, confirmed the demand of interest under Section 50( 1) of

the Act read with read with the relevant provisions of Gujarat GST Act, 2017 and provisions
of Section 20 of IGST Act, 2017, and imposed equivalent penalty under Section 74(1) of the

Act read with relevant Section of Gujarat GST Act, 2017 and Section 20 of IGST Act, 2017
for the following reasons :

* The registered person had wrongly taken/availed ITC for the period from July

2017 to March 2019 during the verification GSTR-2A and GSTR-3B. The details of the ITC
wrongly availed by the registered person is calculated and tabulated as below: ­
Period Value of GST as per GSTR-2A Value of ITC as per 3B Difference

IGST CGST SGST IGST CGST SGST IGST CGST SGST
2017-18 1113160 1339793 1339793 1149502 1387604 1387604 36342 47811 47811
2018-19 0 1167108 1167108 0 1238685 1238685 0 71577 71577

36342 119388 119388

the above ITC is not available in the registered person GSTR 2A for which proper
explanation is not provided by the registered person. The registered person have an

opportunity to reverse the excess availed credit while filing oftheir Annual Return but
instead of reversal ofwrongly availed ITC the registered person utilized the wrongly
availed ITC for discharging their tax liability thus make himself liable to recovery of
ITC to the tune ofRs.2,75,1 18/- under the provisions ofSection 74(1) ofthe CGST Act,
2017 read with Section 20. of the IGST Act, 2017 along with applicable interest under

section 50(1) ofthe CGSTAct, 2017 and penalty under section 74(1) ofthe CGSTAct,
2017.

• that the tax charged in respect on certain transactions had not been actually paid to
the Government account by the suppliers from whom they had made the purchases, as
stated above.

• the judgments referred. by the registered person in his written submission were on
different issue and no one is identical to the instant case.

• the registered person has submitted in their reply that they have informed Audit
Officers that all the original invoices were available and they can verify the same but

had not submitted copy of invoices for verification during Audit or during course of

adjudication in which ample opportunity provide to them. They could submit the
invoices along with relevant details to substantiate their claim.
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• the registered person has not produced any documentary evidence to say that the

suppliers from whom they had made purchases, had paid the tax leviable on the
supplies.

• the registered person has not declared correct value ofInput Tax Credit available to

him and availed & utilized Input Tax Credit in excess to their GSTR 2A for which no
acceptable explanation is provided to Audit team or during Adjudication

4. Being aggrieved with the impugned order, the appellant preferred the present
appeal on 17.05.2023 for the following reasons:

* they have coated benefit of Circular No. 183/15/2022-GST issued on
27/12/2022 by The Central Board ofIndirect Taxes and Customs, Department ofRevenue,
Ministry ofFinance , Govemment ofIndia which deals with matter ofdifference of input tax
credit availed inform GSTR-3b as compared to that detailed in Form GSTR-2Afor fy. 2017-18
and 2018-19.

* Leamed officer while passing final order ignored such circular issued by the
CBIC and not allowed benefit to the tax payer. We herewith attached invoice wise details of
each supplier where transaction is incurred duly claimed in GSTR 3B but it was not reflected
in GSTR 2A on account of the scenario mentioned in the Circular No. 183/15/2022-GST
issued on 27/12/2022.

* The Original invoices can beproducedfor verification if department want to. All the

taken as per the books ofaccounts, original invoices received and thepayment done
ance to the invoice received. The non-reflection of the amount in GSTR-2A does not

e ability of the taxpayer to avail ITC. According to Sec 16/2) of the GST Act, the tax
paid. Moreover, GSTR-1 is mere a statement ofsales. The details ofpayment do not

n GSTR-1. GSTR-2A is a mirror reflection ofGSTR-1.

* The registered person submitted that they relied on the Govemment Press release

dated 18.10.2018 wherein, in Para 4 ofthe said Press release it was mentioned that there is
no requirement ofITC to be reflected in GSTR-2A. They also referred to Press Release dated
03- 07-2019. Moreover, they also relied on thejudgment rendered by Hon. Madras High Court
in the case ofMis. D.Y BEATHEL ENTERPRISE W.P (MD) NO. 2127 OF 2021 wherein, the
judgment was given infavour ofthe appellant. Also, the registered person referred that in the
case ofBHARAT ALLUMINIUM WPT 94 OF 2021, Hon. Chattisgarh High Court has stayed all
the proceedings regards recovery on basis ofdifference in GSTR-3B and GSTR2A. Even, Hon.
Supreme Court ofIndia in the case ofUnion ofIndia v Bharti Airtel Ltd. (2021) 131 TAX.MANN
. COM 3l 9(SC) Has pointed out that Form GSTR-2A is only afacilitatorfor raking an informed
decision while doing self-assessment.

* The appellant craves leave to add, amend, alter, edit, delete, modify or change all
or any ofthe grounds ofappeal at the time ofor before the hearing ofthe appeal.
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A fresh suitable order may bepassedfor verification ofinvoice and proofby the
Ld. Superintendent which are available with us for transaction ofpurchases from those
parties who are notfound in GSTR 2A and an opportunity mayplease be given to us.

PERSONAL HEARING :

5. Personal hearing in the present appeal was held on 29.08.2023. Shri Yogeshbhai
Joshi, Tax Practioner and Mr. Vishrut Shah, C.A., Authorized Representative's appeared in

person on behalf of the appellant in the present appeal. During P.H. he has submitted that

"in the instant case the Tax payer has rightly availed the ITC in GSTR-3B based on invoices
issued by their suppliers, though not reflected in GSTR-2A, which are mistakenly or
inadvertently shou)n as B to C transactions. This issue has also clarified by CBIC vide
Circular No. 183/15/2022-GST issued on 27/12/2022. Their case is covered under para

i
4.1.1. The required [certificates have also submitted along with appeal memorandum. In view
ofabove requested to set aside Order in Original, and allow appeal."

DISCUSSION AND 'FINDINGS:

6(i). I have gone through the facts of the case, written submissions made by the

'appellant'. I find hat the main issue to be decided in the instant case is whether the
I

registered person: had wrongly taken/availed ITC for the period from July 2017 to
March 2019 during the verification GSTR-2A and GSTR-3B or not.

). I find that the during the audit of records of the appellant conducted for the period
I

July 2017 to' March 2019 the audit party raised objection that the appellant has
i .

gly availment, Input Tax Credit ('ITC') due to non fulfillment of conditions under
on 16(2)(c) of the CGST/SGST Acts, 2017 amounting to Rs. 2,75,118/- (i.e Rs.
388/- CGST, Rs. 1,19,388/- SGST and Rs. 36,342/- IGST). Further I find that, during

the course of verification of the GSTR 9, GSTR 2A and GSTR 3B returns filed by the
registered person for the period from July 2017 to March 2019, the ITC Credit value found

mentioned in their GSTR 3B returns is more than the ITC (Input Tax Credit) value found in
the GSTR 2A. The difference between Value of ITC as per 3B and Value of GST as per
GSTR-2A availed by the appellant is calculated and tabulated as below: ­
Period Value of GST as per GSTR-2A Value of ITC as per 3B Difference

1GST CGST SGST IGST CGST SGST IGST CGST SGST
2017-18 1113160 1339793 1339793 1149502 1387604 1387604 36342 47811 47811
2018-19 0 1167108 1167108 0 1238685 1238685 0 71577 71577

36342 119388 119388

7. I find that in the instant case adjudicating authority is contending that the

appellant has contravened the provisions of Section 16(2)(c)_ of CGST Act 2017 read

with . Section 20 of the IGST Act, 2017 and Section 38 of CGST Act 2017 and

appellant is coating the benefit of Circular No. 183/15/2022-GST issued on

27/12/2022 by The Central Board of Indirect Taxes and Customs , Department of

Revenue, Ministry of Finance., Government of India which deals with matter of

difference of input tax credit availed in form GSTR-3B as compared to that detailed
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in Form GSTR-2A for financial year 2017-18 and 2018-19. In this regard, I hereby
refer the relevant provisions as under:

Section 16. Eligibility and conditionsfor taking input taxc credit.­

(1) Every registered person shall, subject to such conditions and restrictions as may
be prescribed and in the manner specified in section 49, be entitled to take credit of
input tax charged on any supply of goods or services or both to him which are used or
intended to be used in the course orfurtherance of his business and the said amount
shall be credited to the electronic credit ledger of such person.

(2) Notwithstanding anything contained in this section, no registered person shall be
entitled to the credit of any input tax in respect of any supply of goods or services or
both to him unless,­

(a) he is in possession of a tax invoice or debit note issued by a supplier
registered under this Act, or such other tax paying documents as may
be prescribed;

l[(aa) the details of the invoice or debit note referred to in clause (a) has
been furnished by the supplier in the statement ofoutward supplies and
such details have been communicated to the recipient ofsuch invoice or
debit note in the manner specified under section 37;]

(b) he has received the goods or services or both.

2[Explanation.- For the purposes of this clause, it shall be deemed that the
registered person has received the goods or, as the case may be, services-

r$%.@2ere the Goods are deverea bu the suer to a recipient or an other
?9° <@Mon on the direction of such registered person, whether acting as an agent or
g i~:Jri:uise, before or during movement of goods, either by way of transfer of
¢ •klments of title to goods or otherwise;, s.
€ %, ~.s"

) where the services are provided by the supplier to any person on the direction
of and on account of such registered person;]

3[(ha) the details of input tax credit in respect of the said supply communicated
to such registered person under section 38 has not been restricted;]

(c) subject to the provisions of4[section 41 5/j], the tax charged in
respect of such supply has been actually paid to the Government, either
in cash or through utilisation of input tax credit admissible in respect
of the said supply; and

(d) he has furnished the return under section 39:

Provided that where the goods against an invoice are received in lots or
instalments, the registered person shall be entitled to take credit upon receipt of
the last lot or instalment:

Providedfurther that where a recipient fails to pay to the supplier of goods or
services or both, other than the supplies on which tax is payable on reverse
charge basis, the amount towards the value of supply along with tax payable
thereon within a period of one hundred and eighty daysfrom the date of issue of
invoice by the supplier, an amount equal to the input tax credit availed by the
recipient shall be added to his output tax liability, along with interest thereon, in
such manner as may be prescribed:
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Provided also that the recipient shall be entitled to avail of the credit of input
tax on payment made by him of the amount towards the value of supply of
goods or services or both along with tax payable thereon.

Section 38. Communication ofdetails of inward supplies and input tax
credit.

(1) The details of outward supplies furnished by the registered persons under sub­
section (1) of section 37 and of such other supplies as may be prescribed, and an
auto-generated statement containing the details of input tax credit shall be made
available electronically to the recipients of such supplies in suchform and manner,
within such time, and subject to such conditions and restrictions as may be
prescribed.

(2) The auto-generated statement under sub-section (1) shall consist of-

(a) details of inward supplies in respect of which credit of input tax may be
available to the recipient; and

(b) details of supplies in respect of which such credit cannot be availed, whether
wholly orpartly, by the recipient, on account of the details of the said supplies
being furnished under sub-section (1) of section 37,­

(i) by any registered person within such period of taking registration as may be
prescribed; or

(ii) by any registered person, who has defaulted in payment of tax and where
such default has continued for such period as may be prescribed; or

(iii) by any registered person, the output tax payable by whom in accordance
with the statement of outward supplies furnished by him under the said sub-

- section during such period, as may be prescribed, exceeds the output tax paid& y $j by him during the said period by such limit as may be prescribed; or
n-- '9,
·$ "": (iv) by any registered person who, during such period as may be prescribed, has

availed credit of input tax of an amount that exceeds the credit that can be
availed by him in accordance with clause (a), by such limit as may be prescribed;
or

(v) by any registered person, who has defaulted in discharging his tax liability in
accordance with the provisions of sub-section (12) of section 49 subject to such
conditions and restrictions as may beprescribed; or

(vi) by such other class ofpersons as may be prescribed.]

"Section 38. Communication ofdetails of inward supplies and input tax
credit.

(1) The details ofoutward suppliesfurnished by the registeredpersons under sub-section (1) ofsection
3 7 and ofsuch other supplies as may be prescribed, and an auto-generated statement containing the
details ofinput tax credit shall be made available electronically to the recipients ofsuch supplies in
such form and manner, within such time, and subject to such conditions and restrictions as may be
prescribed.

(2) The auto-generated statement under sub-section (1) shall consist of-

(a) details of inward supplies in respect ofwhich credit of input tax may be available to the
recipient; and
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(b) details ofsupplies in respect ofwhich such credit cannot be availed, whether wholly or partly,
by the recipient, on account ofthe. details ofthe said supplies beingfurnished under sub-section
(]) ofsection 37,

(i) by any registeredperson within such period oftaking registration as may beprescribed; or

(ii) by any registeredperson, who has defaulted in payment oftax and where such default has
continuedfor suchperiod as may beprescribed; or

(iii) by any registeredperson, the output taxpayable by whom in accordance with the statement of
outward suppliesfurnished by him under the said sub-section during suchperiod, as may be
prescribed, exceeds the output taxpaid by him during the saidperiod by such limit as may be
prescribed; or

(iv) by any registeredperson who, during such period as may be prescribed, has availed credit of
input tax ofan amount that exceeds the credit that can be availed by him in accordance with clause
(a), by such limit as may beprescribed; or

(1~ by qny registeredperson, who has defaulted in discharging his tax liability in accordance with the
provisions of sub-section (] 2) ofsection 49 subject to such conditions and restrictions as may be
prescribed; or

(vi) by such other class ofpersons as may beprescribed]

Circular No. 183/15/2022-GST, dated 27.12.2022.

Subject: Clarification to deal with difference in Input Tax Credit (ITC) availed in FORM
GSTR-3B as compared to that detailed in FORM GSTR-2A for FY 2017-18 and 2018-19-reg.

The main content ofthis circular are reproduced as under. 11 In order to ensure uniformity in

Clarification

In such cases, the difference in ITC claimed by
the registered person in his return in FORM
GSTR-3B and that available in FORM GSTR-2A
may be handled by following the procedure
provided in para 4 below.

Scenario

the implementation oftheprovisions ofthe law across thefieldformations, the Board, in exercise ofits

powers conferred under section 168(1) ofthe CGSTAct, hereby clarifies asfollows:
, ",

a,a ea,
-o ,,,1,0,.......:.:..r-L..,-~--------------~------------------~lj,.P, C>,._.:;,..--~,,'v;y',\e». ,«\

'¼_~,~~ .i, b\ ~ ~ }

" %No;#3
e ks s»(kta"ejere we seer as tea o me
\"" • ", FORM GSTR-1 for a tar period but has

- filed the return in FORM GSTR-3B
for said tax period, due to which the
supplies made in the said taxperiod do
not get reflected in FORM GSTR-2A
of the recipients

b. Where the supplier has filed FORM
GSTR-I as well as return in FORM
GSTR-3Bfor a tax period, but hasfailed
to report a particular supply in
FORM GSTR-I, due to which the said
supply does not get reflected in
FORM GSTR-2A ofthe recipient.

In such cases, the difference in ITC claimed by
the registered person in his return in FORM
GSTR-3B and that. available in FORM GSTR-2A
may be handled by following the procedure
provided in para 4 below

C. Where supplies were made to a In such cases, the difference in ITC claimed by
registered person and invoice is the registered person in his return in FORM
issued as per Rule 46 of CGSTRules GSTR-3B and that available in FORM GSTR-2A
containing GSTIN of the recipient, may be handled by following the procedure
but supplier has wrongly reported the provided inpara 4 below
said supply as B2C supply, instead of
B2B supply, in his FORM GSTR-1,
due to which the said supply does
not get reflected in FORM GSTR-
2A ofthe said registered person.
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d. Where the supplier has filed FORM n 'such cases, the difference in ITC claimed by
GSTR-1 as well as return in FORM the registered person in his return in FORM
GSTR-3B for a tax period, but he has GSTR-3B and that available in FORM GSTR-2A
declared the supply withwrong GSTIN of
the recipient in FORMGSTR-I

may be handled by following the procedure
provided in para 4 below. In addition, the proper
officer of the actual recipient shall intimate the
concerned jurisdictional tax authority of the
registered person, whose GSTIN has been
mentioned wrongly, that ITC on those
transactions is required to be disallowed, if
claimed by such recipients in their FORM GSTR­
3B. However, allowance of ITC to the actual
recipient shall not depend on the completion ofthe
action by the tax authority of such registered
person, whose GSTIN has been mentioned
wrongly, and such action will be pursued as an
independent action.

4. The proper officer shall first seek the details from the registeredperson regarding all the invoices
on which ITC has been availed by the registered person in his FORM GSTR 3B but which are not
reflecting in his FORM GSTR 2A. H,e shall then ascertain fulfillment ofthe following conditions of
Section 16 of CGST Act in respect of the input tax credit availed on such invoices by the said
registeredperson:

i) that he is in possession ofa tax invoice or debit note issued by the supplier or such other taxpaying
documents;

ii) that he has received the goods or services or both;

iii) that he has made paymentfor the amount towards the value ofsupply, along with tax payable
vi a ereon, to the supplier,%.%,

i$ c %6'$] es, the proper officer shall also check whether any reversal ofinput tax credit is required to be

in accordance with section 17 or section 18 ofCGST Act and also whether the said input tax

has been availed within the time period specified under sub-section (4) ofsection 16 ofCGST

4.1In order to verify the condition ofclause (c) ofsub-section (2) ofSection 16 ofCGST Act that tax

on the said supply has been paid by the supplier, the following action may be taken by the proper
officer:

4.1.1 In case, where difference between the ITC claimed in FORM GSTR-3B and that available

in FORM GSTR 2A of the registered person in respect of a supplier for the saidfinancial

year exceeds Rs 5 lakh, the proper officer shall ask the registeredperson to produce a certificate for

the concerned supplier from the Chartered Accountant (CA) or the Cost Accountant (CMA),

certifying that supplies in respect of the said invoices of supplier have actually been made by

the supplier to the said registered person and the tax on such supplies has been paid by the said

supplier in his return in FORM GSTR 3B. Certificate issued by CA or CMA shall contain UDJN.

UDIN ofthe certificate issued by CAs can be verifiedfrom ICAI website https://udin.icai.org/search­

udinand that issued by CMAs can be verified from ICMAI website
https://eicmai. inludin/VerifyUDIN. aspx.
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4.1.2 In cases, where difference between the ITC claimed in FORM GSTR-3B and that

available in FORM GSTR 2A of the registered person in respect of a supplier for the said

financial year is upto Rs 5 lakh, the proper officer shall- ask the claimant to produce a certificate

from the concerned supplier to the effect that said supplies have actually been made by him to the

said registeredperson and the tax on said supplies has been paid by the said supplier in his return
in FORM GSTR 3B.

4.2 However, it may be noted that for the period FY 2017-18, as per proviso to section

l6(4)ofCGST Act, the aforesaid relaxations shall not be applicable to the claim ofITC made in the

FORlvf GSTR-3Breturnfiled after the due date offurnishing return for the month ofSeptember,2018

till the due date offurnishing return for March, 2019, if supplier had notfurnished details of

the said supply in his FORM GSTR-ltill the due date offurnishing FORM GSTR lfor the month
ofMarch,2019.

5. I may also be noted that the clarifications given hereunder are case specific and are

applicable to the bonafide errors committed in reporting during FY 2017-18 and 2018-19.

Further, these guidelines are clarificatory in nature and may be applied as per the actualfacts and

circumstances ofeach case and shall not be used in the interpretation oftheprovisions oflaw.

6. These instructions will apply only to the ongoing proceedings in scrutiny/audit/ investigation,

etc. for FY 2017-18 and 2018-19and not to the completed proceedings. However, these

instructions will apply in those casesfor FY 2017-18 and 2018-19 where any adjudication or appeal
proceedings are stillpending.

on
avi Ban,,>

a°aw ?AA'5 a$it>\ m the instant case 1a hat is case tens under main content or this circular

k>ls$%JP?/1/2oz2-osr, data 27.12.2022 sr. No. c) and cause o. 41.2. puree
\ grsojl hearing the authorzed representative has also stated that the appellant has

kgnrogly reported the said supply as B2c supply, instead of B2B supply, in His FORM
GSTR-1, due to which the some supply does not get reflected in FORM GSTR-2A of

the said registered person. As per Circular No. 183/15/2022-GST, dated 27.12.2022, in

such cases, the difference in ITC claimed by the registered person in his return in

FORMGSTR-3B and that available in FORM GSTR-2A may be handled by following the

procedure provided in para 4.1.2 as mentioned above.

8(ii). In the impugned order it has been mentioned that the appellant has not produced

any documentary evidence to say that the suppliers from whom them they had made

purchases, had paid the tax leviable on the suppliers. However, during appeal the appellant

has submitted the invoice wise details and confirmation certificate of each supplier where

transaction is incurred duly claimed in GSTR 3B but was not reflected in GSTR-2A on

account of wrongly reported the said supply as B2C supply, instead of B2B supply, in

his FORM GSTR-1. In the confirmation certificate respective suppliers have also declared

that due to clerical mistake they have disclosed the GST output amount in the B2C
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transactions in the GSTR-1 for the said period instead of B2B transactions. The respective
suppliers also .declared that they have filed GSTR-1 and GSTR-3B related to the above­
mentioned invoices in time.

9. In view of the above, I find that the appellant have submitted the proper documents
during filing of APL O 1 form in this office. Hence, the impugned order disallowing the
demand of Input Tax Credit (ITC) by the adjudicating authority under Section 74(1), needs
to be re-determined by the adjudicating authority, in terms of Circular No.183/ 15/2022­
GST dated 27.12.2022.

10. In view of above discussions, I find that the impugned order is not legal and proper
and therefore, it requires to be set aside and accordingly I order the adjudicating authority

to re-determine the ITC, interest and penalty under the provisions of Section 73 of the

CGST Act, 2017 read with Section 20 of the IGST Act, 2017 along with applicable interest
under section 50(1) of the CGST Act, 2017 and penalty under section 73 of the CGST Act,
2017 in light of the of Section 75(2) of the CGST Act, 2017 and CBIC's clarification vide
Circular No.185/ 17/2022-GST dated 27.12.2022. Accordingly, I allow the appeal of the

"Appellant" with a directkhto submit all the relevant documents/submission before the
adjudicating authority for verification of the facts, who shall verify the facts as directed
above and pass order accordingly.

f)aaf ta asfR nt£sfa fazru sql ala fasar
The appeal filed by the appellant stands disposed of in above terms.

lauu! ,-t«cf5»
(Adesh Kumar Jain)

Joint Commissioner (Appeals)
Date:31.08.2023

Attested LAe.....
Superintendent (Appeals)

By R.P.A.D.
To
M/s Satyam, 7/2, 136,
Bagicha Vistar, Opp-Balmanir,
Himmatnagar Sabarkantha,
Gujarat- 383001

Copy to:
1. The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner, CGST & C. Excise, Appeals, Ahmedabad
3. The Commissioner, Central GST &: C.Ex, Gandhinagar Commissionerate
4. The Dy./ Assistant Commissioner, CGST & C.Ex, Division-Himmatnagar, G . nagar
Commissionerate. ~a$jg,jPe,,

e8 a, r5. The Superintendent, CGST & C.Ex, Range-I, Division-Himmatnagar, G . ,,,· 0,i:,J.J.U,f',c.u. c~~}t
Commissionerate. 1;:r'ff i ~
6. The Superintendent (Systems), CGST Appeals, Ahmedabad, for public I-· 0 .• .;,-. 0 z" !'!l

b'e. gs -. =
%, 3%ard File "o ,as8. P.A. File.
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